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December 21, 1992 

To: 

From: 

Through: 

Subject: 

Jim Pharris, Office of the Attorney General .. . ' 

£ Gerald Lensse~pervisor, Hazardous Waste Permit Section 

Tom Eato~rogram Manager, Solid and Hazardous Waste 
Program 

Concurrence with the Definition of •Facility" for the 
Purpose of Demonstrating Compliance with the Dangero.us Waste 
Siting Criteria. 

The purpose of this memo is to inform you of the definition of 
"facility• we are using for the proposed ESC incinerator project. Thi 
definition is a critical i ssue in our tentative decision that ESC meets 
the siting criteria requirements in WAC 173-303-282. Our decision is 
likely to be appealed. We are requesting that you review our analysis 
and inform us if you cannot agree that our decision has a firm legal 
basis. 

Ecology must respond to the siting criteria demonstration by February S, 
1993. (WAC 173-303-282(4)(c) requires the department to respond within 
60 days of receipt of a demonstration of compliance.) Therefore, we 
must receive an early~esponse to this memo. Additionally, we expect 
the public to have questions on Ecology's interpretation before February 
5th, so an early response f rom you would be very helpful in responding 
to their quest i ons. 

The r emainder of this mell.O outl i nes the issue and the basis for our 
tentative decision. 

BACKGROUND ON THE PROJECT 
ESC first proposed to manage dangerous waste 
site in 1982. A dangerous waste incinerator 

?)2'1-25,26 the location in 1986. _ (See Attachment l for 
1'- <.>~4' history of the proposed project.) 

at the Grant County 
was first proposed at 
a aore complete 

t ~ 
~ Ecology promulgated siting criteria for dangerous waste management 
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~ facilities in October 1990. All proposed facilities, and existing 
J facilities proposing a significant expansion of their operations, 

were required to subait a demonstration of compliance with siting 
criteria under WAC 173-303-282(2). ESC's first Siting Criteria 
Demonstration was submitted in January 1991. 
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Ecology made a tentative decision that ESC passed the siting 
criteria in May of 1991 . The public brought up significant issues 
surrounding depth to ground water and archaeological sites during 
the comment period on that tentative decision. As a result, 
Ecology required additional information from ESC. Based on the 
additional information submitted by ESC, Ecology again made a 
tentative determination that ESC met the siting criteria. The 
second tentative decision was made in July of 1992. After 
conducting public hearings, but before the decision was made 
final, Ecology became aware that ESC was planning to change the 
location of their proposed dangerous waste management unit 
boundary. As a result, Ecology required ESC to resubmit their 
siting criteria demonstration. The current demonstration is dated 
December 4, 1992 and was received by Ecology on December 7th . 

CURRENT SITUATION 
During the development of the current siting criteria 
demonstration, ESC discovered an archaeological site on their 
property (see Attachment 2). The State Office of• Archaeological 
and Historic Preservation confirmed that the newly discovered site 
was registered December 11, 1992 . Our determination whether this 
archaeological site causes ESC to fail compliance with the siting 
criteria (see WAC 173-303-282(7)(e))depends on how we define 
"facility" for purposes of the siting criteria demonstration. 

STATE AND FEDERAL DEFINITIONS OF •FACILITY" 
"Facility" is defined at ~AC 173-303-040. The State definition is 
similar to the federal definition presented in 40 CFR Subpart 
260 . 10 . However , it should be noted that EPA has two defini t ions 
fo r " facllity• under RCRA. The definition referenced above is 
used by EPA to imp l ement RCRA Subtitle C requi rements with the 
exception of the propos ed Subpar t S cor r ective act i on 
requ irements. A second, broader defini tion of "fac ility* i s used 
f or corrective action (see Attachment 3 for these definitions). 
Attachment 4 contains e~cerpts of Federal Registers from 1982 and 
1985 discussing "facility" . It seems as though the way •facility" 
is describe~ in these early Federal Registers is the way it is now 
being used for corrective action. "Facility" does not seem to be 
interpreted in this way for other aspects of the RCRA program 
uniformly. (For example, consider the major aluminum smelters and 
oil refineries which cover large areas under one ownership, and 
where the "dangerous waste facilities" are defined as a relatively 
confined area.) 

The second, broader definition of "facility" .has been upheld by 
the courts, . and EPA intends to continue to use it for corrective 
action. EPA also intends to ensure any authorized correc~ive 
action program in this State ~ould have a comparable definition of 
"facility" for corrective action. Therefore, the way "facility" 
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Contiguous land owned by the proponent is limited in the case of 
ESC, and it would have been reasonable to include it as the 
"facility". However, the minimum size possible for a "facility" 
(i.e., the dangerous waste management boundary surrounded by a 200 
foot buffer) was defined in correspondence with the public and 
proponent. (Note, although both ECOS and Chem Waste defined 
"facility" as less than all contiguous land under the same 
ownership, neither defined the minimum size •facility" for their 
demonstration (see Attachment 5)). At the time "facility• was 
defined for ESC it had no apparent impact on whether the company 
would pass or fail the siting criteria. Now, because of the newly 
discovered archaeological site within the property boundary, it 
does, and we expect local opponents of the project and 
environmental groups to challenge our previous definition. 
Conversely, if we were to consider the property line as the 
"facility" boundary, ESC would fail the siting criteria 
requirements; this definition of "facility" would be counter to 
previous statements made by Ecology, and ESC would almost 
certainly appeal. 

I appreciate your attention to this issue. I would appreciate being 
informed of the name of the attorney assigned to r~spond. My telephone 
number is 438-7412. If you would like to arrange a meeting to discuss 
these issues, contact me or Martin Werner at 438-7411. 

Attachments 
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is defined for siting criteria should not affect the potential 
scope of any future corrective action under RCRA, or a state 
authorized corrective action program, for the project. However, 
the way •facility" is defined now will determine where dangerous 
waste management activities could occur and the area regulated 
under the operating permit. 

"FACILITY" FOR SITING CRITERIA 
Environmental factors under the rule for siting criteria have 
"exclusion zones• or "set backs" for either •facility" or 
"dangerous waste management unit" (DWKU) boundaries. For example, 
"facilities" are excluded from designated archaeological sites 
(see WAC 173-303 -282(7)(e) ). 

We have designated the area Ecology considered as •facility" for 
the ESC project in previous letters to the public and the project 
proponent (see Attachment 5). "Facility• for ESC was defined by 
the boundary of the dangerous •waste management units, plus a 200 
foot setback. Under the siting criteria, this is the minimum siz§ 
for a nonland-based "facility• (see WAC 173-303-282(7)(a)(i)). 
Jerry Ackerman reviewed ~nd discussed this definition of the ES 
"facility• so he is familiar with our rationale. 

Note, that the ESC "facility•, as we have defined it, does not 
include all of the contiguous property owned by ESC (see 
Attachment 5). This is consistent with other projects, where it 
would have been unreasonable to define "facility• as the entire 
property owned by the project proponent. For example, ECOS 
proposed a dangerous waste facility covering approximately 700 
acres within 4,500 acres of contiguous land under EC0S's 
ownership. The land not included in the 700 acre facility was to 
be maintained as agricultural land and would not have been used to 
manage dangerous wastes. It would have been unreasonable to 
consider the entire property as the "facility,"_ and Ecology 
accepted the boundaries defined by ECOS for its siting criteria 
demonstration. 

Likewise, Chem Waste proposed a dangerous waste incinerator 
facility on the Hanford Reservation. The broadest definition of 
the •facility• could have included all of the Department of Energy 
property on Hanford. N.either the ECOS nor Chem Waste projects 
could have met the siting criteria requirements if the "facility" 
i~cluded all .contiguous land under one ownership. Dangerous waste 
facilities on port, or other public agency, property are other 
examples where including all contiguous land under one ownership 
as the "facility• could lead to unreasonable implementation of the 
siting criteria requirements. 



RCRA/SUPERFUND HOTLINE SUMMARY 

DECEMBER 1989 
9452. 1 989 ( 0 1 ) 

I. SIGNmCANT QUESTIONS AND RESOLVED ISSUES-DECEMBER 1989 

A. RCRA 

1. Manifestin~ Requirements and EPA IP Numbers 

Two facilities, one a nuclear power plant and the other a conventional coal 
burning power plant, are owned by the same company and occupy adjacent tracts 
of land divided by a river. The company owns a dam on the rive.r that connects 
the two tracts passage from one facility to the other. For safety reasons, the dam 
is not utilized for the transport of hazardous waste between the facilities. A 
p ublic highway forms the boundary of the properties along one edge. Transport 
of hazardous waste between the facilities occurs via this public highway. The 
two facilities currently share one EPA identification number. Can the two 
facilities continue to share one identification number or must each have its own 
number? Is a manifest required to transport hazardous waste between the 
facilities? 

Each of the fadlities will be required to obtain its own EPA identification 
number. Due to the safety hazard associated with using the dam to move 
wastes from one facility to the other, no effective connecting right-of-way 
exists between the two facilities, and they are considered to be two individ­
ual sites. Hazardous wastes transported along the public highway from one 
site to the other must be ao:ompanied by a manifest in accordance with 40 
CFR 262.20, which states that a generator who transports, or offers for 
transportation, hazardous waste for off-site treatment, storage, or disposal 
must prepare a manifest. 

Source: 
Research: 

. : Emily Roth, OSW 
Jei,.ny Peters 

<202) 382-4m . 
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later date. Thia will ai.o hold for 
cleanup actiona reviewed by the Agency 
that are not 1ubject to permit 
modificationa. It i1 not po11ible for the 
Agency to delegate to owner/operetore 
the ultimate re1ponaibility for !n•uring 
that remedial activitie• fully aati1fy 
RCRA'1 1tatutory requirement for 
protection of human health and the 
environment. 

The Agency 1olicit1 comment, on the 
approach to voluntary corrective action 
deecribed above. 
B. Definitio111 (Section 264.501) 

EPA ls today propo1ing to define five 
key tenne which apply 1pecifically to 

. thia 1ubpart. 
. - - 1. Facility. In the July 15, 1985. 

Codification Rule, EPA interpreted the 
term "facility" in the context of , ection 
3004(u) to mean all contiguous property 
under the control of the owner/operator 
of a facility eeekina a permit under 
,ubtitle C. Thi• interpretation wu 
upheld in a deci1ion of the U.S. Di1trict 
Court of Appeal, (Unit«/ Technologie, 
Corporation v1. U.S. £PA. 8Z1 F2d. 714 
(DC Clr. 1987)). Thu1, by propo1ing thil 
interpretation a• the definition of facility 
in today'1 rule, EPA i1 not modifying it, 
ba•ic interpretation a, previously 
elaborated for the purpo•e of . 
implementing eection 3004(u). There are, 
however, •everal a•pectl of this 
definition which merit further 
clarification. 

The definJ tion of facility in today's 
propo1al at I 2&U01 ls not intended to 
alter or 1ubsume the exiati.Jls-and 
narrower--definition of .. facility" that ls 
given in 40 CFR 280.10. That definition 
deacribet the facility a• ... • • all 
contiguous land and 1tructurel • • • 
UMd for trea ting. 1toring or diapo1ing of 
huardoua w aeta • • *" EPA intend.I to 
retsin tha definJtion for the purpoee• of 
implementina RCRA 1ubtitle C 
requirement•, with the exception of 
subpart S corrective action (including 
tho11 provtaiona 1ovemtns corrective 
action for regulated unite), At the same 
time, however, the Agency ii reviewins 
it• uaea of the term "facility" in other 
part• of the subtitle C regulation, to 
en1ure cona1nent uaap. 

Today'• propoaed definJtion refers to 
.. contiguoua property" undu the control 
of the owner/operator. Several 
queetiona have been rai1ed u to the 
Agency'• interpretation of .. contiguoue 
property" in the context of defining the 
areal limltl of the facility. Clearly, 
property that ii owned by the owner/ 
operator that ii located apart from the 
facWty (i.e.. ls separated by land owned 
by othen) la not part of tha .. facWty." 
£PA doea intend. however, to con,ider 
property that la separated only by a 

public nsht-of-way (such aa a roadway 
or a power tranami11ton rtght-of•,vay) to 
be contiguout property. The term 
"contiguou, property'' also baa 
significant additional meaning when 
applied to a facility where the owner ls 
a different entity from the operator. For 
example, lf a 100-acre parcel of land 
were owned by a company that lease• 
five acres of it to another company that. 
in tum. engages in haurdoue waate 
management on the five acres leued, 
the "facility" for the purpo1e1 of 
corrective action would be the entire 
100-acre parcel. Likewtee. if (in the same 
example) the operator also owned 20 
acre, of land located contiguoue to the 
100-acre parcel. but not contiguoua to 
the five-acre parcel. the facility would 
be the combined 120 acre,. EPA invitee 
comment on these interpretation, of 
contiguou, property. 

In some cases, adjacent propertie1 
may be separately owned by two 
different sub1idiarie1 of a parent 
company, where only one of the 
1ub1idiaries' operetiona involves 
management of huardoue wa1tes. In 
such case•, EPA intend.I to conaider the 
ownenhip to be held by the parent 
corporation. Tbu1, in the example 
provided. the facility would include both 
properties. 

EPA acknowledge, that. in aome 
1ituationa. "ownership" of property can 
involve a complex legal determination. 
EPA 1olidt, comment and information 
on the interpretation offered in general. 
and specifically on the issue of how 
ownership or "control" of property 
1hould be determined in the context of 
sub1idiary-parent companiea. 

2. &/N.te. Today'1 propoaal lncludn 
the definition of "releaM" articulated to 
the preamble to the JulJ• 15, 1965. 
Codification Rule. Thia definition 
essentially repeat• the CERCLA 
definition of r<elea, e. 'J,'oday's propo11ed 
definition alao 'incl'J,de1 languqe from 
SARA which extended the concept of 
"relu ae" to include a bandoned or 
discarded banela. containers. and other 
closed receptacln containina huardou 
wa1tes or bazardoue comtituenta. 

Althou,h thil definition of release ls 
quite broad. section 300t(u) la limited to 
addrellins releasn from.solid wHta 
manqement unite. Thua, there may be 
releaaet at a facility that are not 
allOciated with aolld wa1ta 
manqem.ent unite. and that are 
therefore not 1ubject to corrective action 
under thil authority, (See dilcuasion 
below which defines aolid waata 
manqement unit.) 

Many facilitiel have releaae• from 
aolid wuta management unite that are 
wued permits under other 
environmental lawa. For example, 1tack 

emiuion• from a 1olid wa,te refute 
incinerator at a RCRA facility are likely 
to be authorized under a State-l11ued air 
permit. Another example would be 
NPDES (National Pollutant Dlscharse 
Elimination Sy1tem. under the Clean 
Water Act), or State-equivalent. permit• 
for discharaee to 1urface water from an 
induatrial wutewater treatment ,ystem. 
EPA does not intend to utilize the 
,ection 3004(u) corrective action 
authority to 1upenede or routinely 
reevaluate ,uch permitted release•• 
However, In the coune of investigating 
RCRAfacilitiesforcorrectiveaction 
purposes, EPA may find situations 
where permitted releaeei from SWMU1 
have created threat• to human health 
and the environment. In 1uch a case. 
EPA would refu the information to the 
relevant permitting authority or program 
office for action. U the permitting 
authority i1 unable to compel con-ective 
action for the releaee, EPA will take 
nece11ary action under section 3004(u) 
(for fadlltie1 with RCRA permit,) or 
section 3008{h) (for interim status 
facilities). •• appropriate. and to the 
extent not inconaiatent with certain 
applicable laws (see ,action 1006{a) of 
RCRA). 

3. Solid Wa.tte Management Unit 
(SWMU). Today•, rule propose• the 
followins definition of 1olid waste 
manqement unit 

Ally diacmiible unit at which 10Ud waatee 
bav, been placed at any time. m1pectiv1 of 
whether the llllit waa Intended for the 
mana,emant of aolid or hu&rdOUI waat,. 
Such mite Include any UH at a facility at 
which aolid wutn ban been routinely and 
l)'ltematlcally releaNd. 

Thi, definition ls ai.o derived from 
the Aaency interpretation discuHed in 
the July 15. 1985. Codification Rule. A 
diecemible unit in thi1 context includes 
the type• of unite typically identified 
with .the RCRA regulatory program. 
including landfilla. aurface 
impoundmenta. land treatment unite. 
waste piles, tub. container 1torqe 
areu incinerators. Injection weU.. 
wa1tewater treatment unit,, WHte 
recyclina un1ta. and other physical. 
chemical or biological treatment unite. 

The propoaed definition a1ao includes 
•• a type of aoUd wa1te manapment 
unit thoN area, of • facWty at which 
1olid WHtea have been released ln a 
routine and ey1tematlc manner. One 
example of auch a anit would be a wood 
preaervatlve '1dc:kback drippqe" area. · 
where preuure treated wood la 1tored 
in • manner which allow. preaervative 
Ouida routinely to drip onto the aoil 
eventually creattn, an area of hfthly 
contaminated aoU.. Another example 
miaht be a loadina/unloadina area at a 
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facility, wl,ere coupling and decoup!ini 
operationa. or other practice• reault in a 
relatively amall but ateady amount of 
spillage or drippage, that. over time, 
results in highly contaminated aoilt. 
Similarly, lf an outdoor area of a facility 
were used for aolvent washing of larse 
paru, with amounts of aolnnt 
continually dripping onto the 1oil1. that 
area could also be conaldered a aolid 
wute management unit. 

For clarification purpose, it may alto 
be useful to Identify certain typea of 
release• that the Agency doea not 
propoae to conalder aolid waste 
management unit.a using the "routine 
and ayatematic" criterion. A one-time 
spill of hazardous waatea {such aa from 
a vehicle travelling acroH the facility) 
would not be conaidered a aolld waste 
management unit. U the spill were not 
cleaned up, however, auch a spill would 
be illegal disposal and therefore subject 
to enforcement action under aection 
3008(a) or aection 7003 of RCRA. 
Similarly, leakage from a chemical 
product atorage tank would generally 
not conatitute a aolid waste 
management unit: auch "pauive" 
leakage would not constitute a routine 
and systematic releaae aince It ia not the 
result of a 1y1tematic human activity. 
Llkewiae, releaaea from production _ 
proceuea, and contamination resulting 
from auch releaaea, will generally not be 
considered aolid waste management 
uniu, unleaa the Agency find.a that the 
release, have been routine and 
ayatematic in nature. (Such releaaea 
could. however, be addreaaed as illegal 
disposal under aection 3008(a) or aection 
7003.) EPA aoliclta comment on theae 
interpretationa, and on the overall 
definition of aolid waste management 
unit. 

EPA recognize, that these 
interpretation.a have the effect o! 
precluding aection 3004(u) from 
addreuing tome environmental 
problema at RCRA facilitiea. However, 
EPA intencb to exerciae ill authority, aa 
neceaauy, under the RCRA "omn.ibUJ" 
proviaion {aection 3005(c){2)), or other 
authoritiea provided in RCRA {e,g., 
section 3008(a) and aection 7003) or 
CERCLA {e.g., CERCLA tection 104 or 
section 106), or States. under State 
authorities. to correct auch problema 
and to protect human health and the 
environment. 

The RCRA program baa identified 
certain apecl.fic unit.a and wa1t1 
management practices at facilitiea about 
which queation.a have been raiaed 
concerning applicability of the definition 
of a aolid waate management unit. One 
auch question relatn to military firlnl 
range, and impact area,. Such area• are 

often potentially baurdoia. due to the 
pretence of unexploded ordnance. EPA 
has decided that such areaa ahould not 
be conaldered aolld waste management 
units. There lt a atrong argument that 
unexploded ordnance fired during target 
practice lt not dl1carded material wh.ich 
fall, within the regulatory definition of 
"101id waste." Ordnance that doea not 
explode. as well at fral!llDenta of 
exploded ordinance. would be expected 
to land on the ground. Hence, the 
"ordinary use" of ordnance include, 
placement on land. Moreover, it la 
pouible that the uaer baa not 
abandoned or discarded the ordnance, 
but rather intend.a to reuae or recycle 
them at aome time in the future. In 
addition. a U.S. Diatrict Court decision 
(B~l/o va. Brown, 478 F. Supp. 646, 
~ (D. Puerto Rlco 1979)), haa 
1ugge1ted that material• resulting from 
uniquely military activities engaged in 
by no other partie1 fall out.aide the 
definition of aolid wute, and thus 
would not be aubject to aection 3004(u) 
con-ective action. 

Another iaaue which raiaea queationa 
regarding the definition of "aolid wute 
management unit" relate, to induatrial 
proce11 collection aewen. Proceu 
collection aewen are typically designed 
and opera ted u a 1y1tem of pipin, into 
which waatea are introduced. and which 
uaually diacha.rge into a wastewater 
tr9atment ayatem. The Agency believe, 
that there are aound reaaona for 
considering proce11 collection aewen to 
be solid wute management uniu. Such 
aeweri typically handle larse volume, of 
waate on a more or leu continuous 
basis, and are an integral component of 
many facilltie•' overall waate 
manqement syatem. Program 
experience ha, further indicated that 
many of the1e ayatema. Hpecially th01e · 
a t older facilities. have aignlficant 
leakage, and can. be a principal aource 
of 10il and ground-water contamination 
at the facility. Although proce11 
collection aewen are physically 
1omewhat unique in the context of tho 
type, of unit.a which have traditionally 
been regulated under RCRA. EPA 
believes that includJna them u aolid 
waste management unit.a for purpoaea of 
con-ective action ii well within the 
diac:retion provided under the atatute for 
EPA to determine what "unitl" ahould 
be aubject to RCRA atandarda. 

EPA recognize• that there may be 
technical problems a11ociated with 
lnveatiaating releue, from proce11 
collection ,ewers, and with correcting 
leakage. Information and comment are 
,peci.fically tolidted on EPA'a tentative 
decialon to treat proceaa collection 
aewen u 10lid waate management 

unJu, and on technica.l approachea anc 
limitationa to inveatigating and · 
correctiJ18 releuea from auch 1y1tema. 

For euentially the tame reaaona 11 
described above for proceaa aewera, 
EPA alao propo1ea to include open (or 
cloaed) ditchea that are used to convey 
aolid wa1te1 aa aolid waate management 
unit.a: comment it alao aoliclted on thia 
interpretation. 

4. Hazardou• Waat4 and Hazardous 
Constituenta. Section 3004(u) requires 
corrective action for releaaea of 
'"hazardous wutea or constituent.a." The 
Agency believe, that uae of the term 
"haurdoua waste" denote, '1tazardou1 
waste" u defined In aection 1004(5) of . 
RCRA. Accordingly. today'• proposed 
rule repeat.a the atatutory definition of 
"haza.rdou. waate" found In that 
aection. The term "hua.rdou.a waste" la 
dia tinguiahed from the phrue 
"haurdou, waate listed and identified." 
which la uaed eltewhere in the 1tatute to 
denote that 1ubaet of huardou, wastes 
apecilically listed and Identified by the 
Agency pursuant to section 3001 of 
RCRA. Thua. the remedial authority 
under aectlon 3004(u) la not limited to 
releaaea of waatea apeclfically Uated in 
40 CFR part 281 or identified pursuant to 
the characteristic teata found In that 
aection. Rather, it axtenda potentially to 
any 1ub1tance meeu.n, the s tatutory 
definition. However, EPA believe, that 
u.ae of the phraae "hazardous waate, or 
conatituenu" (emphaaia added) 
indicate, that Congreu wa, particularly 
concerned that the A,ency UN the 
aectlon 3004{uJ authority to addre11 a 
specific 1ubaet of th.la broad category, 
that la, haurdoua conatituenta. 

The term "huardoua con,tituent" 
used in aection 3004(u) means thoae 
constituenta found In appendix vm to 40 
CFR part 281. See H. Rep. No. 98-198, 
98th Cong.. lat Seu. 80-61, May 17, 198.l. 
In addition, the Agency propoges to 
include within the, dennition thoae 
constituent.a identified In appendix IX to 
40 CFR part 2.84. /\ppencli'!: !1( generally 
conatitutea a aubset oi appendix VllI 
constituent, particularly auitable for 
ground-water an.aly..._ However; it 1110 
includes additional conatituentl not 
found on appendix vm. but commonly 
addressed in ground--water analy1i1 
conducted u a put of Superfund 
cleanupa. 

It ii EPA'• intention that 
inveatigation, of releun under auJpart 
S focu.a on the iubaet of haurdous 
waate (including huudoua 
conatituentl) that la Ubly to have been 
releaaed at a particular site, baaed on 
the available information. Only where 
very little la known of wute 
characteriltica, and where there i• a 
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der, to the exclusion of a rerun election, concludes that a bargaining order is neces­
those cases do not represent application sary, it must adhere to our Peoples Gas 
of a per se remedial ru le . . . . [T)he requirement that it explain why . 
Board must assess the question of appro-
priate remedy on a case-by-case basis. III. CONCLUSION 

Id. at 617, 89 S.Ct. at 1942. The Board 
found, in that case, that the benefits grant- We find that substantial evidence su~ 
ed were not so substantial that their ef- ports some of the AL.J's findings of unfair 
fects could not be erased by traditional labor practices, but not others. A2. the 
remedies. Id. Such an analysis is lacking findings of post-election violations were 
here. predicated on a flawed analysis of the Hos-

In Uniontown Hosp., 277 N.L.R.B. 1298 pital's assertion of a good faith doubt as to 
(1985), the Boatd refused to issue a bar- the Union's majority status, these must be 
gaining order in a case where the employer reviewed on remand, as must the propriety 
committed numerous unfair labor practices of the Board's bargaining order. Accord­
including maintenance of an overly broad ingly, we enforce the Board's order in part, 
no solicitation rule, threats to discipline em- grant the petition for review in part, vacate 
ployees for solicitation, physical interfer- the bargaining order, and remand to the 
ence with leatletting, more than a dozen Board for proceedings consistent with this 
coercive interrogations , and threats to dis- opinion. 
charge union supporters in front of groups It is so ordered. 
of employees. The Board concluded that 
these actions were "not the type of conduct 
that would linger in the minds of employ­
ees and preclude a free and uncoerced vote 
in the future. " Id. at 1300. Particularly in 
light of our analysis of the AL.J's individual 
unfair labor practice findings, the Hospi-
tal's conduct would seem less egregious 
than that of the employer in Uniontown 
Hospital. See also NLRB v. Village IX. 
Inc., 723 F.2d 1360, 1370-72 (7th Cir.1983) 
(numerous unfair labor practices inc luding 
firing an employee would not have ~ d a 
last ing impact if . a rerun election were 
held); Century Moving, 683 F.2d at 1094 

· (bargainirig order _not enforced because 
there was no history of anti-union animus 
or prior violations even though employer 
had committed several severe violations); 
American Spring Bed, 670 F.2d at 1247-
48 (violations did not intimidate or coerce 
employees' free choice). 

All of these cases reflect the careful 
assessment of relevant factors that Peo­
ples Gas requires and that we have found 
lacking here. The Board must explicitly 
determine whether traditional remedies can 
erase the effects of the unfair labor prac-

. tices and ensure a fair rerun election. If 
so, a bargaining order is not justified. 
Therefore, we remand this question to the 
Board for reassessment. If the Board still 

MOBIL OIL CORPORATION, 
Petitioner, 

v. 

ENVIRONMENT.AL PROTECTION 
AGENCY, Respondent, 

Hazardous Waste Treatment Council, 
Chemical Waste Management, Inc., 
Chemical Manufacturen Association 
and American Iron & Steel Institute, 
Intervenors. 

No. 88-1788. 

United States Court of Appeals, 
District of Columbia Circuit. 

April 4, 1989. 

Oil company challenged the Environ­
mental Protection Agency's (EPA) new in­
terpretation of the Resource Conservation 
and Recovery Act section governing nation­
al capacity variance waste, under which 
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land disposal of national capacity variance 
waste is permitted only if individual landfill 
or surface impoundment satisfies the re­
quirements of double lining, leachate collec­
tion, and groundwater monitoring. The 
Court of Appeals held that the EPA's new 
interpretation was a reasonable exercise of 
EPA's discretion. 

Review denied. 

1. Statutes 'P219(3) 

Although consistency of agency's in­
terpretation of statutory language is one 
relevant factor in judging its reasonable­
ness, agency's reinterpretation of language 
is nevertheless entitled to deference, so 
long as agency acknowledges and explains 
departure from its prior views. 

2. Health and Environment ~25.5(5.5) 
For purposes of statute which requires 

that national capacity variance wastes be 
disposed of in "facility'' which meets cer­
tain technological requirements, EPA's con­
clusion that "facility'' involved was individ­
ual unit rather than waste management 
complex as whole, . was reasonable, even 
though EPA, in construing other portions 
of statute, had not always read "facility" 
to refer to individual units; EPA was enti­
tled to construe term to mean different 
things in different contexts to best serve 
legislative purposes. Resource Conserva­
tion and Recovery Act of 1976, § 3004(h)(4), 
as amended, 42 U.S.C.A. § 6924(h)(4). 

See publication Words and Phrases 
for other judici.,J constructions and 
defini tions. 

3. Health and Environment ~25.5(5.5) 
EP A's new interpretation of Resource 

Conservation and Recovery Act section 
governing national capacity variance 
wastes, whereby land disposal of national 
capacity variance waste is permitted only if 
individual landfill or surface impoundment 
satisfies requirements of double lining, 
leachate collection, and groundwater moni­
toring, represented reasonable exercise of 
EPA's discretion. Resource Conservation 
and Recovery Act of 1976, § 3004(h)(4), as 
amended, 42 U.S.C.A. § 6924(h)(4). 

I. Our holding is consistent with a prior panel's 
decision in Steel Bar Mills Association v. EPA, 
No. 88-1608 (judgment order filed February 22, 

Petition for Review of an Order of the 
Environmental Protection Agency. 

Karl S. Bourdeau and Harold Himmel­
man, Washington, D.C., were on the brief, 
for petitioner. 

Daniel S. Goodman, Atty. Depl of Jus­
tice, Donald A. Carr, Acting Assl Atty. 
Gen., Dept. of Justice, and Steven E. Silver• 
man, Atty., U.S.E.P.A., Washington, D.C., 
were on the brief, for respondenl 

Roger J. Marzulla, Atty. Depl of Justice, 
and Lawrence J. Jensen, Atty., U.S.E.P.A., 
Washington, _D.C., also entered appear­
ances for respondent. 

David R. Case and Angus Macbeth, 
Washington, D.C., were on the joint brief, 
for intervenors Hazardous Waste Treat­
ment Council and Chemical Waste Manage­
ment, Inc. 

John T. Smith II and David F. 1.oll, 
Washington, D.C., were on the brief, for 
intervenor Chemical Mfr's Ass'n. 

Steven F. Hirsch, Gary H. Baise and 
Barton C. Green, Washington, D.C., en­
tered appearances, for intervenor American 
Iron & Steel Institute. 

Before WALD, Chief Judge, and 
EDWARDS and RUTH BADER 
GINSBURG, Circuit Judges. 

Opinion Per Curiam. 

PER CURIAM: 

Petitioner Mobil Oil Corporation ("Mo­
bil") challenges the Environmental Prot:P-c­
tion Agency's ("EPA") new interpretation 
of § 3004(h)(4) of the Resource Conserva­
tion and Recovery Act ("RCRA" or "the 

. Act"), 42 U.S.C. § 6924(h)(4). We conclude 
that the EP A's interpretation of this statu­
tory provision represents a reasonable ex­
ercise of the agency's discretion. The peti­
tion for review is accordingly denied-1 

I. FACTS 

Pursuant to its statutory mandate, the 
EPA recently established land disposal re-

1989). However, since Stu/ Bar Mills was de­
cided in an unpublished order, and since Mobil 
was not a pany to that dispute, we are not 
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stnctJons for a number of hazardous 
wastes. See 53 Fed.Reg. 31.137 (August 
17, 1988).2 These wastes are prohibited 
from land disposal unless they have been 
treated so as to meet standards set by the 
regulations. In some cases, however, the 
agency recognized that, due to a lack of 
available treatment facilities , it is not feasi­
ble to require immediately that particular 
wastes be treated to the applicable stan­
dard. For these wastes, the EPA estab­
lished a two-year "national capacity vari­
ance." 3 The statute provides that national 
capacity variance wastes ·'may be disposed 
of in a landfill or surface impoundment 
only if such facility is in compliance with 
the requirements of subsection (o ) of this 
section." RCRA § 3004(h)(4), 42 U.S.C. 
§ 6924(h)(4). Subsection (o ), 42 U.S.C. 
§ 6924(0 ), imposes certain "[m]inimum 
technological requirements" : double liners, 
a leachate ~ collection system, and ground­
water monitoring. 

The dispute between the parties here 
centers on the statutory requirement that 
national capacity variance wastes be dis­
posed in a " facility" which meets the tech- . 
nological requirements established by sub­
section (o ). These technological standards 
apply (for purposes relevant here) only to 
landfills or surface impoundments placed in 
operation after November 8, 1984. Subsec­
tion (o ) does not prohibit the land disposal 
of hazardous waste in older units which do 
not meet the technological requirements. 

bound by the earlier' dedsion. See National 
Classifica tion -Committee v. · United States, 765 
F.2d 164, 170 (D.C.Cir.1985) (under this circuit's 
rules, an unpublished opinion is binding upon 
the parties if the issue is rclitigated, but "has no 
prcccdcntial effect with respect to other par• 
tics") . 

2. The RCRA was enacted in 1976 and substan­
tially amended in 1984. The Hazardous Solid 
Waste Amendments of 1984 required the EPA to 
establish a schedule dividing hazardous wastes 
into uthirds," see 42 U.S.C. § 6924(g)(4); the 
agency promulgated the schedule in May of 
1986. See 51 Fed.Reg. 19,300 (May 28, 1986). 
The August 1988 rulemaking established treat• 
ment standards for ufirst-third" scheduled 
wastes. For a fuller discussion, su generally 
Chemical Waste Management v. EPA, 869 F.2d 
1526, 1529-30 slip op. at 7-8 (D.C.Cir.1989). 

Under the EPA's original interpretation of 
§ 3004(h)(4), national capacity variance 
wastes could be land disposed in these oth­
er units, so long as any new units at the 
same waste management complex met the 
§ 3004(0) standards, since the "facility" 
(meaning the management complex as a 
whole) would satisfy the § 3004(0 ) require­
ments. See 51 Fed.Reg. 40,603-40,604 (No­
vember 7, 1986). 

The August 1988 rulemaking, however, 
announced that 

EPA has reevaluated its original inter­
pretation and now believes that Congress 
intended the term "facility" to refer to 
"unit," which is consistent with the 
Agency's current interpretation of the 
term "facility" in RCRA section 
3004(g)(6), referring to the disposal of 
First Third wastes for which no treat• 
ment standards have been established. 

53 Fed.Reg. 31,186 (August 17, 1988). Un­
der. this new interpretation, land disposal of 
national capacity variance wastes is permit­
ted only if the individual landfill or surface 
impoundment satisfies the 3004(0) require­
ments of double lining, leachate collection, 
and groundwater monitoring. Mobil con­
tends that this is an impermissible con­
struction of the statutory language. 

II. A:-IALYSIS 

A. Scope of Review 

Our analysis is guided by the Supreme 
Court's decision in Chevron U.S.A. v. Nat• 

3. The agency's authority to establish a national 
capacity variance is derived from RCRA 
§ 3004(h)(2), 42 U.S.C. § 6924(hX2), which pro­
vides that "(t]he Administrator may establish an 
effective date different from the effective date 
which would otherwise apply . . . . Any such 
other effective date shall be established on the 
basis of the earliest date on which adequate 
alternative treatment, recovery, or disposal ca­
pacity which protects human health and the 
environment will be available. Any such other 
effective date shall in no event be later than 2 
years after the effective date of the prohibition 
which would otherwise apply .... " 

4. Leachate is produced when liquids, such as 
rainwater, percolate through wastes stored in a 
landfill or surface impoundmenL If the wastes 
arc stored in lined containers, the leachate can 
be removed and treated before it seeps into soil 
or groundwater. 
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ural Resources Defense Council. 467 l" .S. 
37. 104 S.Ct. 2778. 81 L.Ed.2d 694 (198-i l. 
If the intent of Congress is clear. that is 
the end of the matter: for the court. as 
well as the agency, must give effect to 

the unambiguously expressed intent of 
Congress. If, however, the court deter­
mines Congress has not directly ad­
dressed the precise question at issue. the 
court does not simply impose its own 
construction on the statute, as would be 
necessary in the absence of an adminis­
trative interpretation. Rather, if the 
statute is silent or ambiguous with re­
spect to the specific issue, the question 
for the court is whether the agency's 
answer is based on a permissible con­
struction of the statute. 

467 U.S. at 842-43, 104 S.Ct. at 2781-82 
(citations omitted). In the present case, we 
do not believe that the statutory language 
is unambiguous. The RCRA does not pro­
vide a definition of the term "facility." 
Nor does the legislative history offer a 
clear and unequivocal resolution of this 
question. We therefore must determine 
whether the agency has arrived at a "per­
missible· '-i.e., reasonable-interpret.a tion 
of the Act. 

[I] Mobil relies heavily on the Supreme 
Court's recent pronouncement that "[a]n 
agency interpretation of a relevant provi­
sion which conflic~ with the agency's earli­
er interpretation i 'entitled to considerably 
less deference' than a consistently held 
agenq view." INS v. Cardoza-Fonseca. 
480 U.S. 421, 446 n. 30, 107 S.Ct. 1207, 1221 
n. 30, 94 L.Ed.2d 434 (1987) (citing Watt v. 
Alaska, 451 U.S. 259, 273, 101 S.Ct. 1673, 
1681, 68 L.Ed.2d 80 (1981)). Of course. 
since Chevron itself involved an agency 
shift in policy, that case could hardly be 
inapposite simply because the EPA has re­
considered its earlier views. Although the 
consistency of an agency's interpretation is 
one relevant factor in judging its reason­
ableness, see NLRB v. United Food & 
Commercial Workers Union, 484 U.S. 112, 

5. Cf. Greater Boston Television Corporation v. 
FCC. 444 F.2d 841, S52 (D.C.Cir.1970), cert. de­
nied, 403 U.S. 923, 91 S.Ct. 2233, 29 L.Ed.2d 701 
(1971) ("An agency's view of what is in the 
public interest may change, either with or with-

108 S.Ct. 413, 421 n. 20, 98 L.Ed.2d 429 
(1987). an agency's reinterpretation of stat­
utory language is nevertheless entitled to 
deference, so long as the agency acknowl­
edges and explains the departure from its 
prior views.5 

B. The Statutory Language 

[2] The word "facility" is not defined 
by the statute and appears to be a generic 
term rather than a term of art. Given the 
EPA's superior competence in technical 
matters, the agency should have broad dis­
cretion to give content to this language. 
See MCI Cellular Telephone Company v. 
FCC, 738 F.2d 1322, 1333 (D.C.Cir.1984) (on 
''a highly technical question . .. courts nec­
essarily must show considerable deference 
to an agency's expertise"). The EPA's con­
struction of the statutory term is rein­
forced by the context in which that term 
appears. The provision at issue here states 
that national capacity variance wastes 
"may be disposed of in a landfill or surface 
impoundment only if such facility is in 
compliance with the requirements of sub­
section (o )." RCRA § 3004(h)(4), 42 U.S.C. 
§ 6924(h)(4) (emphasis supplied). The 
phrase "such facility" appears to refer 
back to "landfill or surface impoundment." 
This supports the agency's conclusion that 
the "facility" involved is the individual unit 
rather than the waste management com­
plex as a whole. 

The petitioner emphasizes that the r..gen­
cy, in construing other portions of the stat­
ute, has not always read the word "facili­
ty" to refer to the individual unit. The 
EPA acknowledges this fact but argues 
that 

[t]he statutory definitions in which the 
word is used suggest that "facility" is a 
convenient general term to describe any 
place in which wastes are managed .... 
Congress thus did not ascribe one fixed 
definition to the term, intending instead 

out a change in circumstances. But an agency 
changing its course must supply a reasoned 
analysis indicating that prior policies and stan­
dards are being deliberately changed, not cas­
ually ignored . ... ") (citations omitted). 
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that its precise meaning depend upon the 
context in which it is used. 

Brief for EPA at 22. We believe that the 
agency's position is amply justified both by 
logic and by precedent. Congress has giv­
en no indication ·that a uniform interpreta· 
tion of this term was somehow integral to 
the statutory scheme. If the expert agen­
cy believes that the legislative purposes 
will best be satisfied by construing the 
term to mean different things in different 
contexts, then it may act upon that prem­
ise. This court has previously upheld the 
agency's decision to employ different defi­
nitions of the term "facility" in construing 
different portions of the RCRA. See Unit­
ed Technologies Corporation v. U.S. Envi­
ronmental . Protection Agency, 821 F.2d 
714, 721-23 (D.C.Cir.1987). 

Moreover, this is not the only time that 
the agency, in interpreting the RCRA, has 
read the word "facility" to refer to individ­
ual units. The EPA has adopted this read­
ing in its implementation of § 3004(g)(6), 
the statutory provision dealing with "soft 
hammer" wastes.6 See 53 Fed.Reg. 31 ,186 
(August 17, 1988). Mobil appears to con­
cede that this is a permissible interpreta· 
tion of § 3004(g)(6). See Brief for Petition­
er at 25-26. Thus, to accept petitioner's 
interpretation of § 3004(h)(4) would not 
eliminate the "problem"-differing inter­
pretations of the word "facility" in differ­
ent parts of the statute-to which Mobil 
has directed our attention. 

C. Policy Concerns 

(3) The EPA's new interpretation of 
§ 3004(h)(4) also appears consonant with 
the policies underlying Congress' decision 
to grant national capacity variances in cer­
tain limited circumstances. Whenever a 
national capacity variance is granted, the 
agency is by definition allowing the land 
disposal of waste in a manner that does not 
comply with applicable standards. Con­
gress was plainly concerned, however. that 

6. "Soft-hammer" wastes arc wastes for which 
the EPA has failed to set treatment standards bv 
the date prescribed by statute. These wastes 
may be disposed in a landfill or surface im­
poundment only if "such facility is in compli­
ance with the requirements of subsection (o ) of 

even during variance periods hazardous 
wastes should be disposed of in a safe and 
responsible manner. Certainly it was rea­
sonable for the agency to construe the vari­
ance provisions narrowly so that the statu• 
tory scheme is not undermined. The stat­
ute in essence reflects the view that if 
adherence to the treatment standards is not 
feasible, then companies should be required 
to do the next best thing. The next best 
thing in this context is disposal in a unit 
that complies with t~e § 3004(0 ) require­
ments. not simply disposal in a noncomply­
ing old unit in a treatment complex whose 
new units meet the requirements. 

D. legislative History 

Although the legislative history is not in 
itself determinative of the question, it does 
lend further support to the EPA's construc­
tion of the statutory language. The Con­
ference Report to the 1984 amendments 
discussed the treatment requirements 
which would apply when a case-by-case ca­
pacity variance was granted under 
§ 3004(h)(3). The Report stated that "[f]or 
the duration of any such extension, use of 
landfills or surface impoundments for such 
wastes is restricted to those that meet the 
minimum technological requirements of the 
bill for new facilities. " H.R.Conf.Rep. No . 
1133. 98th Cong., 2d Sess. 87 (1984), U.S. 
Code Cong. & Admin.News 1984, pp. 5576, 
5658 (emphasis supplied). The italicized 
language plainly suggests that disposal in 
an old, unlined unit would not meet the 
statutory requirements for land disposal 
during a case-by-case extension. Since 
§ 3004(h)(4) governs the land disposal of 
hazardous wastes during case-by-case ex­
tensions and national capacity variance 
periods, the same result should obtain in 
the present case. 

Congressman Florio, a sponsor of the 
1984 amendments, spoke to the same effect 
when he discussed the disposal restrictions 
applicable to soft-hammer and national ca-

this section which are applicable to new facili­
ties (relating to minimum technological require• 
mcms)." RCRA § 3004(g)(6), 42 U.S.C. 
§ 6924(g)(6). See Chemical Waste Management, 
supra, 869 F.2d at 1530 n. 3. 
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pacity variance wastes. The Congressman 
stated that "[i]f EPA fa ils to meet either of 
its first two deadlines and if there is no 
treatment capacity, then the wastes that 
have not been reviewed would have to be 
sent to land disposal facilities that are dou­
ble-lined and have leachate collection sys­
tems. " 130 Cong.Rec. Hll,142 (daily ed. 
October 3, 1984).7 The reference to "facili­
ties that are double-lined" indicates that 
the "facilities" at issue are individual units 
-not the larger disposal complexes. 

III. CONCLUSION 

Though the challenged regulatory ap­
proach represents a change in agency poli-

7. Congressman Florio seems plainly to have 
been speaking both of soft-hammer wastes 
(standards for which would come into play "[i]f 
EPA fails 10 meet either of its first two dead­
lines") and national capacity variance wastes 
(these statutory provisions would be invoked "if 
there is no treatment capacity"). The fact that 

cy, the EPA has acknowled~ed that change 
and has cogently explained the reasons for 
it. We believe that the agency's new inter­
pretation is entirely reasonable in light of 
the statutory language, the policies under­
lying the Act, and the legislative history. 
The petition for review is accordingly 

Denied. 

the Congressman spoke of the two in tandem 
lends further suppon to the EPA's conclusion 
that both sons of waste should be subject to the 
same treatment requirements. 
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In consolidated cases, petitioners 
sought review of final rule promulgated by 
the Environmental Protection Agency to 
conform its hazardous waste regulation.s to 
the Hazardous and Solid Waste Amend­
ments of 1984. The Court of Appeals, Har­
ry T. Edwards, Circuit Judge, held that: (1) 
rule is "interpretive" in nature and thua 
not subject to notice and comment proce­
dures; (2) even if some of the regulation.s 
could plausibly be classified as "legisla­
tive," agency properly invoked "good 
cause" exception to notice · and comment 
requirement; (3) EPA' s definition of "facili­
ty" for purposes of regulation was consist­
ent with statute and congressional intent 
underlying 1984 Amendments; and (4) reg­
ulations were invalid to extent they im­
posed certain technological requirements 
on owners and operators of hazardous 
waste facilities whose applications for final 
determination on their permits were re­
ceived before November 8, 1984. 

Affirmed; reversed and remanded in 
part. 

I. Administrative Law and Procedure 
e-,394 

Health and Environment e=:>25.5(9) 
Final rule promulgated by Environ­

mental Protection Agency to conform its 
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hazardous waste regulations to the Hazard- 4. Health and Environment ~25.5(5.5) 
ous and Solid Waste Amendments of 1984 Regulations implementing the Hazard­
was "interpretive" in nature and thus not ous and Solid Waste Amendments of 1984 
subject to notice and comment procedures, were invalid to extent they imposed certain 
considering that rule was an attempt to technological requirements on owners and 
construe specific statutory provisions, and operators of hazardous waste facilities 
validity of its regulations depended on whose applications for final determination 
whether agency correctly interpreted con- on their permits were received before No­
gressional intent; moreover, assuming that vember 8, 1984. Solid Waste Disposal Act, 
some regulations could plausibly be classi- §§ 3004(0 ), 3005, as amended, 42 U.S.C.A. 
fied as "legislative," agency properly in- §§ 6924(0 ), 6925. 

voked "good cause" exception to notice and 5. Administrative Law and Procedure 
comment requirement. Solid Waste Dis- e=>704 
posal Act, § 1002 et seq., as amended, 42 
U.S.C.A. § 6901 et seq.; 5 U.S.C.A. 
§ 553(b)(A). 

2. Administrative Law and Procedure 
cg::;,706 

Health and Environment ~25.15(3.2) 

Court of Appeals lacked jurisdiction to 
consider petition for review of final n.i!e 
promulgated by Environmental Protection 
Agency to conform its hazardous waste 
regulations to Hazardous and Solid Waste 
Amendments of 1984, which asserted that 
passage of Amendments required certain 
changes in EPA groundwater monitoring 
regulations, since petition could not be seen 
as challenging regulations actually promul­
gat.ed in final rule, and petition did not ask 
EPA to promulgate regulations implement­
ing new groundwater monitoring proce­
dures. Solid Waste Disposal Act, §§ 1002 
et seq., 7006(a)(l), as amended, 42 U.S.C.A. 
§§ 6901 et seq., 6976(a)(l). 

3. Health and Environment <P25.5(5.5) 

Environmental Protection Agency's 
definition of "facility" as not limited to 
portions of property on which units for 
management of solid or hazardous wastes 
are located, but extending to all contiguous 
property under control of owner or opera­
tor, for purposes of regulation, is consist­
ent with section of Hazardous and Solid 
Waste Amendments of 1984 and with con­
gressional intent underlying the 1984 
Amendments. Solid Waste Disposal Act, 
§ 3004(u), as amended, 42 U.S.C.A . 
§ 6924(u). 

Health and Environment ~25.15(3.2) 
Claim that regulation impleme~ting 

Hazardous and Solid Waste Amendments 
of 1984 was invalid because it went beyond 
scope of Solid Waste Disposal Act by im­
posing duty to take corrective action for 
releases from solid waste management 
units devoted to handling fossil fuel com­
bustion wastes was not ripe for adjudica­
tion, considering that EPA had taken no 
position as to whether regulation applied to 
fossil fuel combustion wastes, and had not 
taken any enforcement action with respect 
to releases from fossil fuel combustion 
waste management units. Solid Waste 
Disposal Act, §§ 3001(b)(3), (b)(3)(A, C), 
3004(u), as amended, 42 U.S.C.A. 
§§ 6921(b)(3), (b.)(3)(A, C), 6924(u). 

Petitions for Review of Orders of the 
U.S. Environmental Protection Agency. 

James B. Atkin, San Francisco, Cal., with 
whom were Frederic D. Chanania and Ar· 
nold S. Block, Washington, D.C., for Ameri­
can Petroleum Institute, petitioner in No. 
85-1658 and intervenor in Nos. 85-1654, 
85-1655, 85-1659, 85-1660 and 85-1662. 

Robert Wise and John W. Casey, for 
United Technologies Corp., Pratt & Whit­
ney Group, petitioner in No. 85-1654. 

Gary H. Baise, Karl S. Bourdeau and 
Paul E. Shorb, III, for American Iron and 
Steel Institute, petitioner in No. 85-1659 
and intervenor in Nos. 85-1654, 85-1655, 
85-1658, 85-1660 and 85-1662. 

John T. Smith, II, David F. Zoll and Ken­
neth M. Kastner, for Chemical Mfrs. Asa'n, 
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intervenor m Nos. 85-1654, 85-1655. 85-
1659, 85-1660, 85-1662 were on the joint 
brief for petitioners and intervenors. 
Stark Ritchie and John B. Fahey also en­
tered appearances. 

William R. Weissman, Washington. D.C., 
with whom Charles C. Abeles and Douglas 
H. Green, were on brief, for Edison Elec. 
Institute, et al., petitioner in No. 85-1662 
and intervenor in Nos. 85-1654, 85-1655, 
85-1658, 85-1659 and 85-1660 and Delmar­
va Power and Light Company, intervenor 
in No. 85-1662. Sue M. Briggum also en­
tered an appearance. 

. Robert V. Percival, Washington, D.C., 
with whom David G. Lennett, Jane L. 
Bloom and Donald Strait, were on brief, for 
Environmental Defense Fund, et al., peti­
tioners in No. 85-1655. 

Robert A. Fineman, Detroit, Mich., Jo­
seph M. Polito and William H. Crabtree, 
were on brief, for Motor Vehicle Mfrs. 
Ass'n of the U.S., I_nc_., petitioner in No. 
85-1660. 

Michael A. McCord, Washington. D.C., 
Atty., Dept. of Justice and Christina Ka­
neen, Atty., E.P.A., of the Bar of the Su­
preme Court of· Illinois, pro hac vice by 
special leave of the Court, with whom Mark 
A. Greenwood, Asst. Gen. Counsel and Bar­
bara E. Pace, Atty., E.P.A., were on brief, 
for respondent.s in Nos. 85-1654, 85-1655, 
85-1658, 85-1659, 85-1660 and 85-1662. 

Before EDWARDS and STARR, 
Circuit Judges, and SWYGERT," Senior 
Circuit Judge, United States Court of 
Appeals for the Seventh Circuit. 

Opinion for the Court filed by 
Circuit Judge EDWARDS. 

* Sitting by designation pursuant to 28 U.S.C. 
§ 294(d) (1982). 

t. Under the Act, the term "solid waste" general­
ly encompasses garbage, refuse, sludge or dis­
carded material. excluding wastes contained in 
irrigation and domestic sewage systems and 
waste regulated by certain other statutory pro­
grams. 42 U.S.C. § 6903(27) (1982). The term 
"hazardous waste" means a solid waste which 
may "cause. or significantly contribute to an 

HARRY T. EDWARDS, Circuit Judge: 

These consolidated cases involve various 
challenges to a final rule promulgated by 
the Environmental Protection Agency 
("EPA" or the "Agency") to conform its 
hazardous waste regulations to new statu­
tory provisions enacted in the Hazardous 
and Solid Waste Amendments of 1984, 
Pub.L. No. 98-616, 98 Stat. 3221 (the "1984 
Amendments"). The 1984 Amendments 
were enacted by Congress to modify and 
augment the hazardous waste provisions of 
the Resource Conservation and Recovery 
Act of 1976 ("RCRA" or the "Act''). See 
Hazardous Waste Management System; 
Final Codification Rule (the "Final Rule"), 
50 Fed.Reg. 28,702 (1985) (codified in scat­
tered sections of 40 C.F.R. pts. ~262, 
264-266, 270-271, 280 (1986)). 

Based on our careful review of the Final 
Rule, and the arguments advanced by the 
parties. we conclude that the regulations 
promulgated by the EPA are, for tM most 
part, reasonable and consistent with the 
1984 .\mendments. There-is one aspect of 
the Final Rule, however, that is inconsist­
ent with the plain meaning of the 1984 
Amendments. Accordingly, we affirm in 
part and reverse and remand in part. 

I. B ACKGROUND 

Subtitle C of the RCRA, 42 U.S.C. 
§§ 6921-6934 (1982), established a "cradle­
to-grave" regulatory structure overseeing 
the safe treatment, storage and disposal of 
hazardous waste. Under the Act, the EPA 
is required to identify those solid wastes 
that are subject to regulation as hazardous 
waste,1 and to promulgate regulations es­
tablishing performance standards applica­
ble to owners and operators of new and 
existing facilities engaged in the treatment, 
storage and disposal of hazardous waste. 

increase in mortality or ... illness," or •pose a 
substantial . . . hazard to human health or the 
environment when improperly . . . managed." 
42 U.S.C. § 6903(5) (1982). Thus, although all 
hazardous wastes arc solid wastes, not all solid 
w~ arc hazardous wastes. The Agency has 
identified and listed hazardous wastes subject to 
regulation under the Act in 40 C.F.R. pt. 261 
(1986). 
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Section 3004(a) of the Act, 42 U.S.C. 
§ 6924(a) (Supp. III 1985). Under section 
3005 of the RCRA. 42 U.S.C. § 6925 (1982 
& Supp. III 1985), owners and operators of 
such treatment, storage or disposal facili­
ties must obtain operating permits from 
the Agency or from a state authorized by 
the EPA to issue such permits. Because 
many hazardous waste management facili­
ties were already in operation when Subti­
tle C was enacted, Congress allowed exist.' 
ing facilities to operate on an "interim st.a• 
tus" basis, until administrative action is 
taken on a section 3005 permiL Section 
3005(e) of the Act, 42 U.S.C. § 6925(e) 
(Supp. III 1985). All permittees are re­
quired to comply with applicable section 
3004 standards. Section 3005(c) of the Act, 
42 U.S.C. § 6925(c) (Supp. III 1985). 

The EPA has promulgated several sets 
of regulations implementing Subtitle C of 
the RCRA. See 40 C.F.R. pts. 260-266, 
270, 271 (1986). The section 3004 st.an· 
dards applicable to facilities with permits 
are set forth in Part 264. Part 265 sets 
forth the standards applicable to facilities 
operating under interim status. 

Although the RCRA, as originally enact· 
ed, imposed a regulatory scheme on the 
active management of hazardous wastes, it 
did n.ot require permittees to take signifi· 
cant remedial action to correct past mis• 
management of hazardous waste. In 1980, 
however, Congress enacted the Comprehen· 
sive Environmental Response, Compensa• 
tion, and Liability Act ("CERCLA"), 42 
U.S.C. §§ 9601-9657 (1982), to provide for 
the cleanup of hazardous releases not ad­
dressed by other statutory programs. In• 
eluded in CERCLA was a "Superfund" to 
pay for such corrective action pending re­
covery of the cleanup costs from the owner 
or operator who was responsible for the 
release. 

Congress comprehensively amended the 
RCRA in 1984, when it enacted the 1984 
Amendments. The 1984 Amendments im• 
posed additional section 3004 requirements 
on permittees. Of particular relevance 
here is section 3004(0 )(lXA), 42 U.S.C. · 
§ 6924 (oXl)(A) (Supp. III 1985), which re-

2. The Motor Vehicle Manufacturcn Association 

quires every landfill or surface impound­
ment unit for which an application for a 
final determination regarding the issuance 
of a permit is received after November 8, 
1984 to conform with certain design and 
monitoring requirements. Also, under sec­
tion 3004(u), 42 U.S.C. § 6924(u) (Supp. III 
1985), owners and operators must take cor­
rective action for all releases of hazardou.s 
waste or constituents from any solid waste 
management unit at a facility regardless of 
the time at which waste was placed in the 
unit 

The Agency then proceeded to promul­
gate regulations to implement the 1984 
Amendments. On July 15, 1985, it issued 
the Final Rule, the purpose of which was 
"to incorporate into the existing Subtitle C 
regulations a set of requirements from the 
new RCRA amendments that became effec­
tive as a matter of statute in the abort 
term." 50 Fed.Reg. at 28,703. The Final 
Rule was made effective immediately and 
was promulgated without prior notice or an 
opportunity for comment by interested par­
ties. Thereafter, the Agency promulgated 
other regulations implementing other 
aspects of the 1984 Amendments, which 
were subjected to notice and comment pro­
cedures before adoption as a final rule. 
See Interim Status Standards for Owners 
and Operators of Hazardous Waste Treat­
ment, Storage, and Disposal Facilitiea; Fi­
nal Rule, 52 Fed.Reg. 8704 (1987). .Atl of 
this date, the Agency is considering ~ti~ 
tions seeking the promulgation of addition-• 
al regulations to flesh out portions of the 
1984 Amendments. See Request for Stay 
Pending Judicial Review or for Reconsider­
ation, reprinted in Addendum A to Brief 
for the Respondent. 

Several groups of petitioners have asked 
this court to review various aspects of the 
Final Rule. One group, hereafter referred 
to as "Industry Petitioners," 2 is composed 
of industrial concerns that, as a by-product 
of their production processes, generate haz­
ardous waste that they manage on-site. 
Several utilities and utility associations (in• 
eluding the Edison Electric Institute), here­
inafter referred to as "EEi," have also 

has also filed a petition for review. 
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challenged certain of the regulations. Fi­
nally, the Environmental Defense Fund and 
the Natural Resources Defense Council 
(collectively "EDF") have filed a petition 
for review. 

II. PROCEDURAL Issur.s 

The Industry Petitioners contend that, 
because the Final Rule was promulgated 
without notice and comment under the Ad­
ministrative Procedure Act ("APA"), the 
Final Rule must be invalidated. The EPA, 
however, maintains that the Final Rule is 
an "interpretative" rule, and thus outside 
the scope of the notice and comment re­
quirement. Alternatively, the EPA con­
tends that, even if the Final Rule is a 
"legislative" rule, the Agency properly in­
voked the "good cause" exception to the 
notice and comment requirement. We 
agree that most, if not all, of the Final 
Rule is "interpretative" in nature, and thus 
is not subject to notice and comment proce­
dures. As to those portions of the Final 
Rule that arguably are "legislative" in na­
ture, we find that the Agency · properly 
invoked the "good cause" exception. 

The EPA also asserts that, because 
EDF's claims are addressed at the failure 
of the Agency to promulgate certain regu­
lations rather than at deficiencies in the 
Final Rule itself, EDF's petition for review 
is not properly before · this court at this 
time. We agree. Although it is possible 
that a suit may be lodged in this court at 
some point in the future, EDF has not 
properly invoked this court's jurisdiction at 
this point. 

A. "Interpretative" versus "Legislative" 
Rules 

[1] The APA specifically excludes "in· 
terpretative" rules from its notice and com­
ment procedures. 5 U.S.C. § 553(b)(A) 
(1982). The meaning of this exclusion was 
amplified by the court sitting en bane in 
General Motors Corp. v. Ruckelshaus, 742 
F.2d 1561, 1565 (D.C.Cir.1984) (en bane), 
cert. denied, 471 U.S. 1074, 105 S.Ct. 2153, 
85 L.Ed.2d 509 (1985), in which certain gen­
eral principles were set forth to be used in 
determining whether or not a rule is in-

terpretative. As a starting point, the court 
found that the agency's characterization of 
a rule is "relevant," although not necessar­
ily "dispositive." As a more general princi­
ple, however, the court offered the follow­
ing test to distinguish between interpreta­
tive and legislative rules: " An interprets­
tive rule simply states what the administra­
tive agency thinks the [ underlying) statute 
means, and only ' "reminds" affected par­
ties of existing duties.' On the other hand, 
if by its action the agency intends to create 
new law, rights or duties, the rule is prop­
erly considered to be a legislative rule.'' 
Id. (quoting Citizens to Save Spencer 
County v. EPA, 600 F.2d 844, 876 n. 153 
(D.C.Cir.1979)) (citations omitted). 

Applying these general principles in Gen­
eral Motors, the court found the rule at 
issue to be interpretative because the agen­
cy characterized the rule as interpretative, 
the "entire justification for the rule [was) 
comprised of reasoned statutory interprets­
tion, with reference to the language, pur­
pose and legislative history" of the statute, · 
and "the rule did not create any new rights 
or duties; instead. it simply restated the 
consistent practice of the agency" in con• 
struing the underlying statutory provision. 
Id. Stated slightly differently, " 'interpre­
tative rules are statements as to what the 
administrative officer thinks the statute or 
regulation means.' " whereas legislative 
rules have "effect(s) completely indepen­
dent of the statute." Cabai., v. Egger, 690 
F.2d 234, 238 & n. 9 (D.C.Cir.1982) (empha­
sis in original) (quoting Gibson Wine Co. v. 
Snyder, 194 F.2d 329, 331 (D.C.Cir.1952)). 

Turning to the Final Rule in the instant 
case, we find that most if not all of it is 
properly viewed as interpretative. The 
Agency clearly so viewed it. It saw the 
"principal purpose" of the Final Rule as 
being "to codify the new statutory require­
ments" of the 1984 Amendments. 50 Fed. 
Reg. at 28,703. In the preamble to the 
Final Rule, the EPA explained and inter­
preted its regulations, not by reference to 
whether the Agency was reasonably exer­
cising its delegated power to promulgate 
rules, but by reference to "its view of what 
Congress intended these new requirement.a 
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to be. Such statements of statutory inter­
pretation are derived from the legislative 
history and EPA's view of Congressional 
purposes for the new requirements." Id. 
Indeed, the EPA carefully segregated out 
proposed rules which "deal with issues that 
are logical outgrowths of the new provi­
sions rather than matters addressed direct­
ly by the statutory language," id., and has 
subjected those rules to notice and com­
ment procedures. See Hazardous Waste 
Management System; Proposed Rule, 51 
Fed.Reg. 10,706 (1986). 

We find it irrelevant that the Agency, in 
an abundance of caution, also invoked the 
"good cause" exception to the AP A notice 
and comment requirement. See 5 U.S.C. 
§ 553(b)(B) (1982). This did not change the 
character of the rule from interpretative to 
legislative. Rather, it merely assured that, 
if a court determined that any portion of 
the Final Rule was legislative, the Agency 
had on record its justifications for an invo­
cation of the "good cause" exception. The 
main point here is that most of the regula­
tions at issue are prototypically interpreta­
tive in nature, because they merely reflect 
the Agency's view of statutory duties im­
posed by the 1984 Amendments. 

The Industry Petitioners contend that at 
lea.st some of the regulations at issue "cre­
ate(] legal .obligations not spelled out .. . 
explicitly by statute and thus create[] cor­
responding 'new duties' in affected par­
ties." Citizen.$ to Save Spencer County v. 
EPA, 600 F.2d 844, 876 n. 153 (D.C.Cir. 
1979). The Industry Petitioners, however, 
have misread our cases. Apparently, they 
read Spencer County and other cases to 
hold that, where congressional intent may 
not be discerned from the plain meaning of 
a statute, an agency's interpretation of the 
meaning of the statutory provision is a 
legislative rule, rather than an interpreta­
tive rule. In other words, rules that "inter­
pret' ' rather than "restate" statutory lan­
guage are not "interpretative." Such a 
narrow view of what constitutes an in­
terpretative rule would make little sense as 
a logical or practical matter, and is refuted 
by the case law. 

In Spencer County, for example, the 
rules found to be legislative were rules in 
which the agency sought to fill gaps and 
inconsistencies left by the statutory 
scheme. See id. at 879. In other words, 
the rules picked up where the statute left 
off; "by no stretch of the imagination 
could [they] have been derived by mere 
'interpretation' of the instructions of Con­
gress." Id. The proper distinction be­
tween legislative and interpretative rules is 
shown even more clearly in Chamber of 

· Commerce v. OSHA, 636 F.2d 464 (D.C.Cir. 
1980). There, after a judicial determination 
that neither the Occupational Safety and 
Health Act of 1970 (the "OSHA Act''), nor 
section 3(o) of the Fair Labor Standards 
Act ("Fl.SA"), 29 U.S.C. § 203(0) (1982), 
required that employees be compensated 
for time spent accompanying OSHA inspec­
tors during work site examinationa, ,e 
Leone v. Mobil Oil Corp. , 523 F.2d 1153 
(D.C.Cir.1975), the Department of Labor 
promulgated a rule requiring employers to 
sc;, compensate their employees. The court 
reasoned that such a rule could not be 
interpretative because its decision in Leone 
foreclosed the possibility that any statutory 
provision of either the Fl.SA or the OSHA 
Act imposed a duty for employers to pay 
employees for time spent accompanying in­
spectors during on-site inspections. Be­
cause "Congress ha(d] not 'legislated and 
indicated its will' on the question . . . L] the 
Administration must have done more than 
exercise its ' "power to fill up tha de­
tails."'" 636 F.2d at 469 (quoting U=,ited 
States v. Grimaud, 220 U.S. 506, 517, 31 
S.Ct. 480, 483, 55 L.Ed. 563 (1911) (quoting 
Wayman v. Southard, 23 U.S. (10 Wheat.) 
1, 43 (1825)). Rather, "the Administration 
has attempted through th[ e] regulation to 
supplement the [OSHA] Act, not simply to 
construe it, and therefore the regulation 
must be treated as a legislative rule." Id. 
(emphasis added). 

Thus, these cases show that what distin­
guishes interpretative from legislative 
rules is the legal base upon which the rule 
rests. If the rule is based on specific statu­
tory provisions, and its validity stands or 
falls on the correctness of the agency's 
interpretation of those provisions, it is an 
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interpretative rule. If, however, the rule is 
based on an agency's power to exercise its 
judgment as to how best to implement a 
general statutory mandate, the rule is like­
ly a legislative one. Here, there is no 
question that the Final Rule is an attempt 
to construe specific statutory provisions. 
The validity of the regulations depends on 
whether or not the Agency has correctly 
interpreted congressional intent as ex­
pressed in the 1984 Amendments. As 
such, it is clearly an interpretative rule. 

B. The "Good Cause" Exception 

Assuming, arguendo, that at least some 
of the regulations could plausibly be classi­
fied as "legislative," the Agency properly 
invoked the "good cause" exception to the 
noti~ and comment requirement. Pursu­
ant to 5 U.S.C. § 553(b)(B) (1982), the 
Agency published, along with the Final 
Rule, a statement setting forth its reasons 
for finding that following notice and com­
ment procedures would be "impracticable, 
unnecessary, or contrary to the public .in­
terest." It provided three principal rea­
sons: (1) Congress explicitly authorized the 
use of the good cause exception in the 
promulgation of these regulations; (2) 
there was need for immediate action; and 
(3) the nature of the regulations was such 
that the Agency would not be likely to reap 
any benefits from allowing public com­
ment. 50 Fed.Reg. at 28,703--04. We 
agree that, given the nature of these regu­
lations, and the applicable legislative histo­
ry expressed in the Conference Committee 
Report, i the Agency acted properly in dis­
pensing with the notice and comment re-

3. The Conference Committee Report stated: 
For those provisions of this Act which are 

immediately effective, it would be contrary to 
the public interest and impracticable for EPA 
to engage in the time-<:onsuming rulemaking 
procedures required by Section A of the APA, 
5 U.S.C. Section 553, to carry out swiftly it[s] 
statutory mandate. Therefore, for such im­
mediately effective provisions, EPA appropri­
ately may invoke the "good cause" exemption 
of 5 U.S.C. Section 553(b)(B) and {d)(3), in 
issuing final substantive or interpretative 
rules to implement those provisions. This 
will enable the Agency to put into place swift. 
ly the enacted requirements. 

H.R.CoNP.Ru.No. 1133, 98th Cong., 2d Sess. 112, 
reprinud in 1984 U.S.C-ODE CoNG. • AoMIH.Nl!WS 

quirement, even if the rule was legislative. 
Although we construe the 'good cause ex­
ception narrowly, see New Jersey v. EPA. 
626 F.2d 1038, 1045 (D.C.Cir.1980), we are 
persuaded that the Agency's decision not to 
use_ notice and comment procedures was 
consistent with congressional intent and 
reasonable under the circumstances. 

C. This Court Lacks Jurisdiction to 
Consider EDF's Petition 

[2] EDF claims that the passage of see­
tion 3004(u) requires certain changes in the 
EPA groundwater monitoring regulations. 
Generally, these regulations are designed 
to determine if an owner or operator must 
take corrective action for a release of a 
contaminant from a regulated unit into the 
surrounding groundwater system. As cur­
rently written, these regulations require 
only that the background wells of monitor­
ing systems "not be(] affected by leakage 
from a regulated unit." 40 C.F.R. § 264.-
97(aXl) (1986). EDF argues that, in light 
of the section 3004(u) duty to take correc­
tive action for releases not only from regu­
lated-i. e., hazardous waste-management 
units but also for releases from solid 
waste--i.e., non-regulated-management 
units, the groundwater monitoring proce­
dures must be modified to enable the Agen­
cy to determine that groundwater is not 
being contaminated by either regulated or 
non-regulated units. 

Whatever the merits of EDF's conten­
tion, its suit is not properly before us at 
this time. Our jurisdiction in these cases 
stems from section 7006(aXl) of the Act, 42 

5576, 5649, 5683 {"Conference Report"). Al­
though the views of the Conference Committee 
alone might not be sufficient to satisfy the re­
quirements of section 553(b){B), we do find 
them to be an indication of congressional intent 
that is relevant to the section 553(b)(B) analysis. 
Cf. New Jersey v. EPA, 626 F.2d 1038, 1045 
(D.C.Cir.1980) {M[J]udicial review of a rule 
promulgated under an exception to the APA's 
notice-and-<:omment requirement must be guid• 
ed by Congress's expectation that such excep­
tions will be narrowly construed."). We thus 
cannot ignore a congressional expectation that 
notice and comment would be unnecessary in 
promulgating the Final Rule. 
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U.S.C. § 6976(a)(l) (1982), which grants ex- and operators to take "corrective action for 
elusive jurisdiction to this court for "peti- all releases of hazardous waste or constitu­
tion[s] for review of action of the Adminis- ents from . any solid waste management 
trator in promulgating any regulation, or unit at a treatment, storage or disposal 
requirement under [the Act]." We also facility ... regardless of the time at which 
have jurisdiction to review any action of waste was placed in such unil" To imple­
the EPA "denying any petition for the pro- ment section 3004(u) in its regulatory 
mulgation, amendment or repeal of a regu- scheme, the EPA promulgated 40 C.F.R. 
lation under [the Act]." Id. EDF's claim § 264.101 (1986), which provides in perti­
is that the EPA should have promulgated a nent part that "[t]he owner or operator of a 
rule which, up until now, it has not promul-

facility seeking a permit for the treatment, gated. It cannot sensibly be seen as chal-
lenging the regulations actually promul- storage or disposal of hazardous waste 
gated in the Final Rule. The details of a must inStitute corrective action • • • for all 
groundwater monitoring program are a releases of hazardous waste or constitu­
matter to be resolved through the use of ents from any solid waste management 
the Agency's expertise in selecting the ap- unit at the facility, regardless ·of time at 
propriate method of ascertaining compli- which waste was placed in such unit." In 
ance with statutory and regulatory norms. its preamble to the Final Rule, the EPA 
No specific method is mandated by the Act stated that, based on its examination of 
or by the 1984 Amendments. Indeed, EDF congressional intent underlying section 
has petitioned the Agency to promulgate 3004(u), it would be interpreting the term 
regulations implementing new groundwa- "facility" as used in section 264.101 as "not 
ter monitoring procedures, but the EPA limited to those portions of the owner's 
has not yet acted on its petition. See Re- property at which units for the manage­
quest for Stay Pending Judicial Review or ment of solid or hazardous waste are locat­
for Reconsideration, reprinted in Adden- ed, but rather extend[ing] to all contig­
dum A to Brief for the Respondent. When uous property under the owner or opera­
the Agency acts on the petition, either EDF tor's control." 50 Fed.Reg, at 28,712 (em­
can seek judicial review of the Agency's phasis added). 
decision to deny its petition, or, if the 
Agency promulgates new regulations relat­
ing to groundwater monitoring, EDF might 
be able to se~k judicial review of those 
regulations at that time. At this juncture, 
however, judicial review would be prema­
ture. 

Of course, the Agency may not unrea­
sonably delay in ruling on EDF's petition. 
Under our decision in Telecommunications 
Research & Action Center v. FCC, 750 
F.2d 70 (D.C.Cir.1984), EDF may pursue an 
action in this court to compel the Agency to 
act on its petition. However, this is not the 
suit that EDF has brought before us, and 
we express no opinion on the merits of any 
such claim. At this point, we have no 
jurisdiction to entertain EDF's petition. 

III. THE MERITS 

A. Interpretation of "Facility" 

[3] Section 3004{u) of the Act, 42 U.S.C. 
§ 6924(u) (Supp. III 1985), requires owners 

The Industry Petitioners challenge this 
definition of "facility." They claim that 
the Agency's definition is incompatible with 
the plain language of section 3004(u) and is 
inconsistent with congressional intent. Al­
ternatively, they contend that, in the ab­
sence of congressional intent to the con­
trary, the Agency is "bound" to employ the 
definition of "facility" it promulgated in 
1980, codified at 40 C.F.R. § 260.10 (1986). 
We disagree. We find that the plain lan­
guage of section 3004(u) does not require 
the use of the Industry Petitioners' defini­
tion of facility. We also reject the claim 
that the EPA was somehow "bound" to 
employ its prior definition of facility. Em­
ploying standard tools of statutory con­
struction, we find the EPA's definition of 
facility for purposes of section 264.101 to 
be consistent with section 3004{u) and with 
the congressional intent underlying the 
1984 Amendments. Moreover, even if con-
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gressional intent were inconclusive on this 
point, we would uphold the Agency's inter­
pretation as reasonably filling in gaps left 
by Congress when it enacted the 1984 
Amendments. 

1. The Plain Language of Section 
3001,(u) 

The Industry Petitioners first urge that 
the EPA's definition of "facility" is incon­
sistent with the directive in section 3004(u) 
to take corrective action "at a treatment, 
storage or disposal facility." They argue 
that the word "at" clearly shows an intent 
to limit the duty to take corrective action 
only to "contiguous land .. . used for treat­
ing, storing, or disposing of hazardous 
waste." 40 C.F.R. § 260.10 (1986). How­
ever, this would virtually nullify the re­
quirement, to take corrective action for re­
leases from any solid waste management 
unil Under the Industry Petitioners' view, 
the only way a duty would attach to take 
corrective action for releases from a solid 
waste unit would be if that solid waste unit 
happened to be on the "contiguous land . .. 
used for . . . hazardous waste." 

We fail to see how the use of the word 
"at" in section 3004(u) clarifies, in any way, 
the meaning to be placed on the word "fa. 
cility." It certainly does not require the 
use of the Industry Petitioners' definition. 
Moreover: looking at section 3004(u) as a 
whole, it appears that employing the Indus­
try Petitioners' definition would render the 
duty to take corrective action for releases 
from solid waste management units virtual­
ly meaningless. Absent some affirmative 
showing that Congress intended to achieve 
such an anomalous result, we are not per­
suaded that the EPA misconstrued the 
statutory language. 

2. Congressional Intent 
The Agency argues that its interpreta­

tion of the word "facility' ' in this context, if 
not mandated by the plain wording of sec­
tion 3004(u), is consistent with the congres­
sional scheme underlying the 1984 Amend­
ments. It notes first that the broad pur­
pose underlying this aspect of the 1984 
Amendments was to relieve future burdens 

on the "Superfund" program. See H.R. 
REP. No. 198, 98th Cong., 1st Sess. 20, 61, 
reprinted in 1984 U.S. CODE CoNG. & Ao. 
MIN.NEWS 5576, 5579, 5620 ("House Re­
port"). As the House Report stated: ''Un-
less all . . . releases . . . at permitted facili-
ties are .. . cleaned up . . . many more sites 
will be added to the future burdens of the 
Superfund program. . . . The responsibility 
to control such releases lies with the facili­
ty owner and operator and should not be 
shifted to the Superfund program, particu­
larly when a final permit has been request­
ed by the facility." Id. at 61, reprinted in 
19_84 U.S. CoDE CONG. & AoMIN.NEWS at 
5620. The Agency also reasons that, since 
section 3004(v), 42 U.S.C. § 6924(v) (Supp. 
III 1985), clearly employs a broader con­
cept of a "facility" than does the section 
260.10 definition, one can reasonably as­
sume a similarly broad meaning of "facili­
ty" was intended in section 3004(u). 

Section 3004(u) was enacted out of con­
gressional concern " that current EPA reg­
ulations do not address all releases of haz. 
ardous constituents from solid waste 
management units at facilities ~iving 
permits under section 3005(e). This could 
likely result in a situation of EPA issuing a 
final permit to a facility which is causing 
ground water contamination from inactive 
units, ·without the permit addressing that 
contamination in any way." House Report 
at 60, reprinted in 1984 U.S. CODE CoNG. &: 

.ADMIN.Nl:.'WS at 5619; see also Conference 
Report at 92, reprinted in 1984 U.S. CoDE 
CoNG. & AoMIN.NEWS at 5663. Section 
3004(u), in essence, creates the broad duty 
to take corrective action as a quid pro quo 
to obtaining a permit. Given this purpose, 
it appears that the EPA's construction of 
"facility'' is fully consistent with congres­
sional intent. 

This view is further confirmed by section 
3004(v), which requires an owner or opera­
tor to use best efforts to take corrective 
action "beyond the facility boundary." The 
provision is satisfied if the owner or opera­
tor is "unable to obtain the necessary per­
mission to undertake such action." Clear-­
ly, "facility'' is used in section 3004(v) to 
describe all of the property under the con-
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trol of the owner or operator. We have no 
reason to assume that Congress intended a 
different meaning of facility in section 
3004(u). 

We can find no basis for overturning the 
EPA's interpretation of "facility" in this 
case. Indeed, even if we were "unable to 
discern congressional intent after employ­
ing traditional tools of statutory construc­
tion," UAW v. Brock, 816 F.2d at 765 n. 5 
(D.C.Cir. April 24, 1987), we would still 
uphold the Agency's interpretation. It is 
clear to us that, to the extent there is 
" 'any gap left, implicitly or explicitly, by 
Congress, '" Chevron U.S.A., Inc. v. Nat­
ural Resources Defense Counci~ Inc., 467 
U.S. 837, 843, 104 S.Ct. 2778, 2782, 81 
L.Ed.2d 694 (1984) (quoting Morton v. • 
Ruiz, 415 U.S. 199, 231, 94 S.Ct. 1055, 1072, 
39 L.Ed.2d 270 (1974)), the Agency has 
acted to fill that gap in a way that is 
rational and not inconsistent with the 1984 
Amendments. Accordingly, we "must re­
spect the interpretation of the agency to 
which Congress has delegated the responsi­
bility for administering the statutory pro­
gram." INS v. Luz Marina Cardoza­
Fonseca, - U.S. -, 107 S.Ct. 1207, 
1222, 94 L.Ed.2d 434 (1987). 

3. The Agency is not Required to Em­
ploy Its Prior Definition in Con­
struing a New Congressional En­
actment 

The Industry Petitionel'5 next contend 
that, in any event, i.e., without regard to 
the reasonableness of the EPA's current 
interpretation, the Agency is bound by its 
prior rulemaking to employ the initial defi­
nition of facility. This argument is wholly 
without merit. 

The Industry Petitioners apparently have 
failed to recognize that the Agency has not 
"changed" its prior definition of facility; 
the EPA will continue to use the section 
260.10 definition in construing other regu­
latory and statutory provisions under the 
RCRA. This case is thus unlike Interna­
tional Brotherhood of Ekctrical Workers, 
Local Union No. 474 v. NLRB, 814 F.2d 
697, 712 n. 65 (D.C.Cir.1987), and Oi~ 
Chemical & Atomic Workers Internation-

al Union v. NLRB. 806 F.2d 269, 273-74 
tD.C.Cir.1986), each of which involved a 
change in an agency's interpretation of a 
statutory provision. Even in those cases, 
however, the agencies were not ''bound" to 
follow their prior views, but simply had to 
supply a justification for abandoning their 
prior positions. Here, the Agency has in­
terpreted newly enacted statutory lan­
guage, so it is hardly surprising that EPA 
officials did not feel constrained by the 
previously existing definition of facility. 
Furthermore, and most importantly, the 
EPA adequately explained its reasons for 
departing from the section 260.10 defini­
tion, thus making clear the reasonableness 
of its position. See 50 Fed.Reg. at 28,712. 

4. The Agency Will Not be Exceeding 
its Authority 

The Industry Petitioners fear that, as a 
result of the Agency's interpretation of 
facility, the EPA will be free to intrude into 
their production processes and those areas 
of their properties not used for the 
management of solid waste. However, by 
its terms, section 264.101 is limited to re­
leases from solid waste management units. 
Indeed, in the preamble to the Final Rule, 
the EPA specifically addressed the Indus­
try Petitioners' concerns. The Agency 
stated that it did not "believe that section 
3004(u) applie(d) to spills that cannot be 
linked to solid waste management units. 
For example, a spill from a truck travelling 
through a facility would not constitute a 
rele~e from a solid waste management 
unit." 50 Fed.Reg. at 28,713-14. 

We fail to comprehend any legitimate 
basis for the Industry Petitioners' asserted 
fears. Nothing in section 264.101 as writ­
ten, or as the Agency has stated that it will 
be applied, would result in the Agency ex­
ceeding its authority under the Act. 

B. Applicability of Section 3004(oXlXA) 
to All Permits Granted After N01Jem• 
ber 8, 1984 

[ 4] Section 3004(0 )(1) of the Act, 42 
U.S.C. § 6924(0 )(1) (Supp. III 1985), impos­
es certain technological requirements on 
owners or operators whose "application for 
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a final determination regarding issuance of 
a permit under section (3005(c) ] is received 
after November 8, 1984." Despite this 
clear statutory language, the EPA an­
nounced that it would interpret 40 C.F.R. 
§§ 265.221, 265.301 (1986), which imple­
ment section 3004(0 )(1), to apply to all per· 
mits granted after November 8, 1984, rath­
er than to applications for a final determi­
nation received after November 8, 1984. 
See 50 Fed.Reg. at 28,708 n. 7. In the face 
of clear statutory language, such as that 
contained in section 3004(0 )(1), we cannot 
possibly uphold the Agency's position. 
"The principal charge of a court in statu­
tory construction is to ascertain congres­
sional intent. 'If a· court . . . ascertains 
that Congress had an intention on the pre­
cise question at issue, that intention is the 
law and must be given effect.' " UAW v. 
Brock, 816 F.2d at 764 (D.C.Cir. Apr. 24, 
1987) (quoting Chevron U.S.A, Inc. v. Nat­
ural Resources Defense Counci~ Inc., 467 
U.S. 837, 843 n. 9, 104 S.Ct. 2778, 2781 n. 9, 
81 L.Ed.2d 694 (1984)). See also Burling­
ton N.R.R. v. Oklahoma Ta:r: Comm 'n, -
U.S. - , 107 S.Ct. 1855, 1860, 95 L.Ed.2d 
404 (1987) ("Unless exceptional circum­
stances dictate otherwise, '[w]hen we find 
the terms of a statute unambiguous, judi­
cial inquiry is complete.'" (quoting Rubin 
v. United States, 449 U.S. 424, 430, 101 
S.Ct. 698, 701, 66 L.Ed.2d 633 (1981))). In 
the instant case, section 3004(0 )(1) is abso­
lutely clear, and it must be enforced ac­
cording to its terms.' 

C. Applicability of Section 26i101 to 
Fossil Fuel Comlnuticm Wastes 

[51 EEI claims that 40 C.F.R. § 264.· 
l0l(a) (1986) appears to require owners and 

4. The Agency argues that section 3004{0 ) as 
written is inconsistent with section 3015(b)(1) of 
the Act, 42 U.S.C. § 6936(b)(l) (Supp. ill 1985). 
Section 3015(b)(l) imposes section 3004(0) re­
quirements on interim status operators "with 
respect to each new unit, replacement of an 
existing unit, or lateral cxpa.nsion of an existing 
unit that is within the waste management area 
identified in the permit application submitted 
under this section, and with respect to waste 
received beginning 6 months after November 8, 
1984." 42 U.S.C. § 6936(b)(l) (Supp. ill 1985) 
(emphasis added). Section 3015 (b}(2), 42 
U.S.C. § 6936 (b}(2) (Supp. ill 1985), in turn. 
requires the "filing . . . of an application for a 

operators to take corrective action "for all 
releases of hazardous waste or constitu­
ents from any solid waste management 
unit at the facility," without explicitly ex­
empting solid waste management units de­
voted to the handling of fossil fuel combus­
tion wastes. It maintains that section 
3001(b)(3)(A) of the Act, 42 U.S.C. 
§ 6921(b)(3)(A) (1982), specifically exempts 
fossil fuel combustion wastes from regula­
tion under the Act, unless and until the 
procedures set forth in section 3001(b)(3)(C) 
of the Act, 42 U.S.C. § 6921(b)(3)(C) (1982), 
are complied with. EEI argues that, be­
cause the section 3001(b)(3) exemption was 
not repealed by the 1984 Amendments, sec­
tion 3004(u) cannot be seen as relieving the 
Agency of the obligation to perform the 
study required under section 3001(b)(3)(C) 
before placing fossil fuel combustion 
wastes within the regulatory scope of the 
Act. Because the Agency never conducted 
such a study, EEI contends that section 
264.l0l(a) goes beyond the scope of the Act 
to the extent that it imposes a duty to take 
corrective action for releases from solid 
waste management units devoted to han­
dling fossil fuel combustion wastes. 

It is clear to us that, in formulating 
section 264.l0l(a), the Agency merely mir­
rored the language used in section 3004(u). 
At oral argument, the EPA maintained that 
it has taken no position as to whether sec­
tion 264. l 0l (a) applies to fossil fuel com­
bustion wastes. Moreover, .the Agency has 
assured us that it does not currently seek 
to take any enforcement actions with re­
spect to releases from fossil fuel combus­
tion waste management units. According-

final determination regarding the issuance of a 
permit." Thus, section 3004(0) requirements 
appear to attach only to interim status facilities 
that apply for a final determination under sec­
tion 3015(b). Since such applications for a final 
determination will be received after the date of 
enactment of the Hazardous and Solid Waste 
Amendments of 1984, those facilities, as well u 
all interim status facilities that receive waste 
beginning six months after the effective date of 
the 1984 Amendments will be required to com­
ply with section 3004(0 ); othcn will not. We 
see no inconsistency between this and section 
3004{0 ). 



e action "for all 
,ste or constitu-
3te management 
Jut explicitly ex­
gement units de­
ssil fuel combus­
:ns that section 
, ct, 42 U.S.C. 
itj:fmally exempts 

rom regula­
nd until the 

·ti, . 300l(b)(3)(C) 
~ (3)(C) (1982), 

~es that, be­
xemption was 
e,ndments, sec-

1 as relieving the 
to perform the 

:ion 300l(b)(3)(C) 
:uel combustion 
ory scope of the 
never conducted 

nds that section 
· scope of the Act 
~s a duty to take 
ases from solid 
devoted to han­
m wastes. 

in formulating 
!ncy merely mir-
1 section 3004(u). 
, maintained that 
· to whether sec-
fossil fuel com­

. the Agency has 
•t currently seek 
actions with re­
sil fuel combus­

:iits. According-

g the issuance of a 
!4(o) requirements 
:im status facilities 
:iination under scc­
ilications for a final 
ed after the date of 
. s and Solid Waste 
:acilitics. as well as 
that receive waste 
he effective date of 
ie required to com­
:hers will not. We 
:n this and section 

CITIZENS ASS'N FOR SOUND E ERGY v. U.S. NRC 
Cite u 821 F.ld 725 (D.C. Cir. 1987) 

725 

ly, we find that EEI's claim is not yet ripe 
for adjudication. If and when the Agency 
takes a position with regard to the applica­
bility of section 264.l0l(a) to fossil fuel 
combustion wastes, EEi or some other 
proper party may institute an appropriate 
action. 

IV. CONCLUSION 

The various petitioners have raised a 
host of objections to the EPA's Final Rule. 
For the most part, we find these objections 
to be without merit. Certain other claims 
are not properly before us in this proceed­
ing because they are not based on the Final 
Rule itself, but concern subsidiary matters 
on which the Agency has not yet acted or 
taken a position. We do find that 40 C.F.R. 
§§ 265.221, 265.301 are invalid to the ex­
tent that they impose section 3004(0 ) tech­
nological requirements on owners and oper­
ators whose applications for a final deter­
mination on their section 3005 permits were 
received before November 8, 1984. 

So ordered. 

CITIZENS ASSOCIATION FOR SOUND 
ENERGY. Petitioner. 

v • 

U.S. NUCLEAR REGULATORY COM­
MISSION and United States of 

America, Respondents, 

Texas Utilities Electric Co., et 
al., Intervenor&. 

No. 86-1169. 

United States Court of Appeals, 
District of Columbia Circuit. 

Argued Dec. 5, 1986 . 

Decided June 26, 1987. 

As Amended June 26, 1987. 

Citizens group sought to stay effec­
tiveness of Nuclear Regulatory Com mis-

sion staff order amending construction per­
mit by electric utility and to halt further 
constroction at power station, upon utility's 
applying for extension of construction per­
mit. The Nuclear Regulatory Commission 
denied requested relief, and citizens group 
petitioned for review. The Court of Ap­
peals, McGowan, Senior Circuit Judge, held 
that: (1) citizens groups was only entitled 
to hearing to determine whether electric 
utility had shown good cause for extension, 
and (2) NRC was not ·required to initiate 
entirely new construction proceeding due 
to electric utility's allowing construction 
permit to expire before applying for exten· 
sion. 

Affirmed. 

1. Administrative Law and Procedure 
<P470 

Electricity <P8.5(2) 

Citizens group was entitled only to ad­
ministrative hearing to determine whether 
electric utility had shown good cause for 
extension of permit for construction of nu­
clear power plant upon utility's request for 
such extension; it was not entitled to 
present evidence at that hearing concern- · 
ing quality of construction of plant, which 
would be more appropriate in proceedings 
to determine whether utility should be 
granted operating license. Atomic Energy 
Act of 1954, §§ 185, 189(a), as amended, 42 
U.S.C.A. §§ 2235, 2239(a). 

2. Electricity <P8.5(2) 
Nuclear Regulatory Commission was 

not required to initiate entirely new con­
struction proceeding as result of electric 
utility's failure to apply for extension of 
construction permit prior to permit's expi• 
ration, but rather could extend completion 
date by license amendment upon showing 
of good cause. Atomic Energy Act of 
1954, § 185, as amended, 42 U.S.C.A. 
§ 2235. 

Petition for Review of an Order of the 
U.S. Nuclear Regulatory Commission. 


